STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of

BROAN COUNTY DEPARTMENT OF :
SCOCI AL SERVI CES PROFESSI ONAL : Case 34
EMPLOYEES ASSCCI ATl ON : No. 43831 ME-406
: Deci si on No. 15559-A
I nvol vi ng Certain Enpl oyes of

BROM COUNTY ( DEPARTMENT
OF SOCI AL SERVI CES)

Appear ances:

Mohr & Beinlich, S.C, Attorneys at Law, by M. Frederick J. Mbhr,
415 South  Washington  Street, P.O Box 1098, Green Bay,
W sconsi n 54305, on behalf of the Brown County Departnent of Soci al
Servi ces Professional Enpl oyees Associ ati on.

M. John Jacques, Assistant Corporation Counsel, Brown County, GCounty
Courthouse, P.QO Box 1600, Geen Bay, Wsconsin 54305-5600, on
behal f of the County.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW
AND ORDER CLARI FYI NG BARGAI NI NG UNI T

Brown County Departnent of Social Services Professional Enployees
Association having on March 26, 1990, filed a petition to clarify bargaining
unit with the Wsconsin Enploynment Relations Commi ssion; the hearing having
been scheduled for July 26, 1990 but thereafter postponed to August 15, 1990;
and hearing having been held at G een Bay, Wsconsin on August 15, 1990 before
Sharon Gal | agher Dobi sh, a menber of the Commission's staff; and a stenographic
transcript having been made of the hearing and the parties having filed post-
hearing briefs, the last of which were received by the Exam ner Septenber 24,
1990; and the Conmi ssion, having considered the evidence and argunents of the
parties and being fully advised in the prem ses, nakes and issues the follow ng

FI NDI NGS OF FACT

1. That the Brown County Departnent of Social Services Professional
Enpl oyees Association (hereafter Union or Petitioner) is a |abor organization
and has its offices c/o Attorney Frederick J. Mhr, Mhr & Beinlich, S C,
Attorneys at Law, 415 South Washington Street, P.QO Box 1098, Geen Bay,
W sconsi n 54305.

2. That Brown County (hereafter County) is a nunicipal enployer which
operates a Departnent of Social Services located at 111 North Jefferson Street,
Green Bay, Wsconsin and the County's principal offices are located at the
Brown County Courthouse, 305 East Walnut Street, P.O Box 1600, G een Bay,
W sconsi n 54305- 5600.

3. That on June 29, 1977, the Petitioner was certified as the
excl usive coll ective bargaining representative of

all professional enployees enployed by Brown County
( Depart nent of Soci al Servi ces), but excl udi ng
supervisors, the Director, clerical enployees and all
ot her enpl oyees of Brown County.

4. That prior to January 1, 1990, the position of Famly Court
Services Mediation Wrker at issue in this case was known as Famly Court
Conciliator (FCC); that the FCC position had existed since Cctober 1987 and
reported directly to the County judges of the Famly Court; that since Cctober,
1987, the incunbent in the FCC position was Wayne Wlters; that Wilters
remained in the Famly Court Services Mediation Wrker (FCSMN position after
the FCC was elimnated and the FCSMN was created as of January 1, 1990; that
the FCC had an estimated salary of $28,963 (a rate in excess of $13.00 per
hour) with estimated fringe benefits of $7,820 for a total of $36,783, as of
January 1, 1987; that this rate for the FCC was the sane rate that the Juvenile
Court Administrator received at that time;, that following the County's
January 1, 1990 decision to elimnate the FCC position from the judicial
branch, create the FCSMN and place said position in the Departnent of Soci al
Services, the Union filed the instant petition to include the FCSMN in its
exi sting professional enploye bargaining unit on the ground that the position
is held by professional enploye of the Departnent of Social Services; that the
County has opposed the petition on the grounds that it believes that FCSMN
| acks a community of interest with professional Social Wrkers who conprise the



Petitioner's existing collective bargaining unit and that the inclusion of the
FCSMV in the existing bargaining unit would also violate the constitutiona
requi renent of separation of powers between the executive and judicial branches
of State government.

5. That the position description for the FCC drafted by incunbent
Walters was in effect from October, 1987 until January 1, 1990 and reads as
fol | ows:

Posi ti on Purpose:

Serves as a neutral, objective third person who assists
parties, utilizing the tool of discussion, in an effort
to aid the parties in finding a nutually satisfying
solution to their problens; subject to judicial policy
and direction established by the circuit judges who
exercise jurisdiction over all actions affecting the
famly, pursuant to Wsconsin Statute 767.01(1).

Maj or Duti es:
1. Conducts nmediation sessions between parents to

resolve child visitation disputes.

2. Conducts nediation sessions between parents to
resol ve custody disputes.

3. Conduct s studi es, devel ops plans, reviews cases,
responds to or initiates correspondence and
answers or initiates tel ephone contacts.

4. Conpletes and subnmits quarterly and annua
witten reports and recomrendat i ons whi ch
pertain to visitation and custody to circuit
judges and Fam |y Court Conm ssioner.

Know edge, Skills and Abilities:

Know edge of the State Statutes relating to children

marriage and actions affecting the famly; know edge of
the legal machinery and practices; know edge of the
theory and practices in the fields of child welfare,
child protection services, |law enforcenent, and famly
counsel i ng; know edge of avail abl e comrunity resources;
ability to exercise influence in pre-divorce, post-
divorce, and paternity nmatters relative to the specific
areas of custody and visitation; the procedure being a

referral process from the follow ng sources: Court,
Fam |y Court Conmissioner, Attorneys, Child Support
Agency, Counsel ors or Agenci es, Sel f-referrals;

di sposition enconpassing nutual agreenents, stipul-
ations, nodified judgnments and at tinmes recognition of
an inpasse leading to litigation; and the ability to
effectively communicate orally and in witing.

Educati on and Experi ence:

Graduation froman accredited college with a m ni mum of
5 years experience in legal work, social work,
counsel i ng and admi ni stration;

that the position description that is currently in effect for the FCSMN was
drafted by Departrment Social W rk Supervisor Earlene Ronk after consultation
with Valters and reads in relevant part as foll ows:

7. Description of duties

Facilitate/attend Mediation Oientation sessions
as appropriate.

Provide Family Court Mediation Services per
Wsconsin Statute 767.11(5) to fanmilies assigned
by Supervi sor.

Provide team consultation regarding nediation
for individual famlies when appropriate.

Assist in monitoring the mediation through data
gat hering and record keepi ng.
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Conply with agency, HSRS reporting requirenents.

Attend supervi sory conf erences, and unit
neet i ngs.

Upgrade nediation skills through training and
conferences whenever possible.

Provi de comunity i nformati on/ education on
nmedi ati on services as requested.

Any ot her duties as assigned.

8. | mredi ate superi or Earl ene Ronk
Title Super vi sor
9. Nature of supervision exercised over your work.
Program managenment, case consultation
10. Narmes and titles of persons supervised by you in
whol e or part:
NA
11. Nat ure of supervision you exerci se.
NA

12. Nanes and title of enployees who do work
identical with yours:

NA
13. Contacts with public -- nature of and frequency.

Daily: parents, courts, court conm ssioner

6. That Sec. 767.11, Stats., requires that the County offer parents
nmediation prior to litigation in Famly Court to determine custody and/or
physical placenment of mnor children, to determine issues arising when a
custodial parent wishes to nove nore than 150 mles away from the other parent
and to nediate issues that arise after a paternity proceeding has been held;
that if the parties wish to have their case nediated by a private nediator,
they can do so if they pay the fees involved; that since January 1, 1990,
Departnent of Social Services Director Wlliam MIler has been designated by
the Chief Judge as Director of Family Court Counseling Services for the County
and Mller is responsible directly to the Famly Court judges for any problens
that may arise with the FCSMN or the outside agencies providing mediation
services; that although MIller has received certification and training in
mediation as required by Sec. 767.11, Stats., MIller does not spend any
significant anount of tine directing nediation services and he has del egated
responsibilities for the direction and supervision of the FCSMN the outside
agency contractors for nediation services and the clerical support worker in
the FCSMN's office to Earlene Ronk, Social Wrk Supervisor at the Departnment of
Social Services (DSS); that on or about January 1, 1990 when the nediation
service was transferred from the judicial branch to DSS and the FCC was
elimnated and the FCSMWN created, the County contracted with the Z mmernman
Medi ation Service and with the Family Service Adm nistration (outside agencies)
to provide famly nediation services as needed, and to assist the FCSMN in
processing nediation cases; that over the past three years, the County has
processed between 300 and 500 famly nediation cases annually; that prior to
January 1, 1990 then-FCC i ncunbent WAlters handled all of these cases al one and
after January 1, 1990, Wialters (who assuned the new FCSMN position) has
performed the sane nediation services he did as FCC with the exception that the
out si de agencies are al so now responsi ble, by contract, to perform essentially
the same work as Walters does as FCSMAN that after the nediation position was
removed from the judicial branch, Walters has essentially perforned the sane
work as he did as FCC except that as FCSMVN he no |onger conpletes certain
paperwork for the judges; that as FCSMN Walters spends from 30 to 40 percent
of his time mediating with clients and 30 to 35 percent of his time doing
admnistrative work such as naking telephone calls to clients, setting up
orientation sessions, and drafting paperwork regarding nediation; that outside
nmedi ati on agenci es do not communi cate or consult with Walters or Ronk regarding
how and when nediation services should be rendered; that Walters and these
outsi de agencies generally do not send any paperwork to the Court but the
outside agencies do send a form to Walters, stating whether nediation was
successful or not so that Walters can close out the County's file on cases; and
that Walters also prepares such a closure form in his own cases for the
County's files.
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7. That the FCSMWN and one DSS-enpl oyed clerical enploye perform work
relating to famly nediation in an office in the County Courthouse which is
| ocated across the street fromthe DSS Building (111 North Jefferson Street);
that the renmi nder of the DSS enployes have offices in the DSS Building; the
FCSMV works under the sane general terns and conditions of enploynent and
receives benefits simlar to those of bargaining unit enployes; that the FCSMV
goes to the DSS Building on a weekly basis to neet with Ronk regarding the
nmedi ati on services/cases and DSS Social Wrkers go to the Courthouse when
called upon to testify or neet at the Courthouse regarding their cases; that
DSS Director MIler would like to have the FCSMV housed in the DSS Buil ding but
there is a lack of office space for the FCSMN and there is insufficient swtch-
board and reception/waiting area space and nunbers of enployes to handle the
additional nediation clients who would have to be go through the DSS reception
area during the processing of their cases.

8. That when Ronk and Walters neet weekly at Ronk's office in the DSS
Buil ding they: review the cases that have been received by Ronk from the two
DSS Intake Workers assigned to perform nediation case intake work at the DSS
Bui | di ng; discuss to whom those cases should be assigned; and discuss any
specific problens that Walters m ght be having; that Walters can tell Ronk that
he is too busy to take on any new cases but Ronk then nakes the ultinmate
deci si on whether or not to assign new cases to Walters or to assign themto the
ot her outside agencies; that during intake, the DSS |ntake Wrkers at the DSS
Building set up a time and date for a mandatory orientation and then they
forward the files to Ronk for assignnent; that at these weekly neetings wth
Ronk, Walters nakes reconmendations regardi ng which cases should be assigned to
which of the outside nediation agencies based on Walter's know edge of the
abilities of these agencies, although Ronk nmakes the final decisions regarding
assignnents; that Ronk does not determine the details, neans or nethods of
Walters' or the outside agencies' delivery of nediation services; that normally
Walters will make one or two telephonic or other contacts with the parties
whose case files he has already received to determne the services necessary
and then, pursuant to Ronk's final decision as to whom the case should be
assigned, Walters either retains the case hinself or Ronk forwards the case to
the outside agency to which Ronk has assigned it; that Walters closes his own
as well as the outside agencies' cases upon drafting (in the forner instance)
or receipt (in the latter instance) of a form stating whether nediation was
successful or an inpasse was reached.

9. That the County's currently effective job description for the
Social Workers included in Petitioner's existing unit reads as foll ows:

Ceneral Description

Under supervision of Social Wrk Supervisor utilizes

envi ronnent al , supportive and i nsi ght treat nent
techniques for selected clients in need of social
services. Individual is enployed in a Social Services
unit which provides services in adult protection, child
protection, child care, foster care, institutional
care, group home placenent, famly services, juvenile
court services or special services. Undert akes

di agnostic social studies to identify the nature, cause
and extent of the client's difficulties; plans and

carries out a program  of preventative and
rehabilitative treatnent; refers and assists clients to
other resources as needed. Perforns other related

duties as assigned.
Exanpl es of Duties

Duties may include sonme but not all of the follow ng

exanpl es: accepts requests and referrals for wunit
services; provides social services to individuals,
famlies and groups by interviewi ng, investigating,

conducting home <calls, consulting with peers and
supervi sors; diagnoses client difficulties and carries
out service plan to enable clients to achi eve personal

soci al and economic adjustnent and independence
provides followup services to insure continued
i mprovenent in personal functioning, maintains and
provides services to assigned «client casel oad;
conpletes reports for state reporting system for
courts; recruits volunteers by utilizing nedia,
speaki ng engagenents and other nethods; provi des
counseling to single patents and unwed nothers;
provi des supervision and other services to children
living in alternate care; provides supportive services
to foster parents; evaluates foster and group hones;
files petitions in juvenile court and inplenent court
deci si ons; provides supervision services to juveniles
in their own hones, group hones and correctional-type
homes; screens and evaluates individuals for foster
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home license; provides consult-ation in matching
children with foster hone resources; provides intake
and screening of juveniles taken into custody; provides
famlies with therapy and counseling for the purpose of
strengthening and preserving them provides marriage
counseling to couples; assess and investigate reports
or referrals of abuse and neglect of adults and
children; provide (sic) on-call services for child
protection; make collateral contacts wth nedical,
| egal, nental health, and other human services agencies
and organizations; provide (sic) information and
referral services; attend (sic) wunit and agency
nmeetings and attend (sic) in-service and outside agency
trai ni ng sessions.

Know edge, Skills and Abilities

Know edge of principles, nmethods and practices of
soci al work; know edge of current social and economnic
problems and the effect of these problens on famlies
and individuals; know edge of Ilaws, regulations and
practices pertaining to federal and state public
wel fare progranms; know edge of federal, state, and
| ocal resources, their organization, and the ways in
which these resources <can assist individuals and
famlies; know edge of Iliving conditions, values and
behavi or of the ethnic and subcul tural groups served by
the agency; ability to provide environnental and
supportive social services to individuals and/or
famlies; ability to diagnose and provide appropriate
treatnent services; ability to plan and organi ze work
to achieve objectives; ability to relate to people in
an unprejudiced and understanding manner; ability to
establish and maintain working relationships wthin
agency and the conmunity; ability to speak and wite
clearly and effectively; ability to participate in and
appropriately use avail abl e supervi si on.

Educati on and Experience

Bachel or or Masters Degree in Social Wrk, or related
human services field; experience in social service
agency preferred or required depending upon the
particul ar position or any conbinati on of education and
experience which provides the necessary know edge,
skills and abilities.

10. That as FCSMN Walters' immediate supervisor is Earlene Ronk and
DSS Director MIller is Walters' wultimte supervisor who, as Fanmly Court
Counseling Services Director, is responsible to the Famly Court for the
medi ation function; that pursuant to Sec. 767.11, Stats. it is Mller, not the
Court, who hires nediator workers and/or contracts with outside agencies for
such services and who exercises general administrative responsibility over
nmedi ation workers and contractors; that Walters is the only person directly
enpl oyed by the County who perfornms nediation services for the County; that
Walters, DSS Director MIler, Ronk and enployes of the two outside nediation
agenci es have conpleted at least 25 hours of nmediation training and they are
therefore State-certified nmediators, as required by Chapter 767, Ws. Stats.;
that several DSS Social W rkers have also conpleted the 25 hour nmediation
training course and are certified as nediators but they do not currently
perform any medi ation services for the County; that as is true of the FCSMN
much of the Social Wrkers' work is required by law to be perforned and the
work products of the FCSMVN as well as the Social Wrkers may end up in court
files; and that although the Fam |y Court judges have overall control of many
of the famly services made available to clients through Social Wrkers as well
as the FCSMN the judges have not been and are not now involved in direct
supervi sion of these enployes or their activities.

Upon the basis of the above Findings of Fact, the Conm ssion makes and
i ssues the follow ng

CONCLUSI ONS OF LAW

1. Due to Brown County's reorganization of the manner in which it
provides Fam|ly Court nediation services, the position of Famly Court Services
Medi ati on Worker which is currently excluded from any collective bargaining
unit, is appropriately included in the bargaining unit set forth in Finding of
Fact 3 represented by Brown County Department of Social Services Professional
Enpl oyees Associ ati on.

2. That the inclusion of the Famly Court Services Mediation Wrker
position in the bargaining unit set forth in Finding of Fact 3 above would not
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materially inmpair the functioning of the Famly Court.

Law,

Based upon the above and foregoing Findings of

t he Commi ssion makes and issues the follow ng

Fact

ORDER CLARI FYI NG BARGAI NING UNI T 1/

and Concl usi ons of

That the position of Family Court Services Mediation Wrker is hereby
included in the bargaining unit set forth in Finding of Fact 3.

G ven under our hands and seal at the Cty of
Madi son, Wsconsin this 30th day of January,

1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chairman

Her man Tor osi an,

Comm ssi oner

WITiam K. Strycker,

1/

Pl ease see footnote 1/ on page 8.

Comm ssi oner
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1/

Not e:

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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BROAN COUNTY ( DEPARTMVENT
OF SOOI AL SERVI CES)

MVEMORANDUM ACCOVPANYI NG FI NDI NGS
OF FACT, CONCLUSI ONS OF LAW AND
ORDER CLARI FYI NG BARGAI NING UNI' T

POSI TI ONS OF THE PARTI ES

Initial Brief

The Union sought the inclusion of the position of Family Court Services
Medi ati on Worker (FCSMA, fornerly entitled Famly Court Conciliator (FCQO),
after the position of FCC was renoved from the County judicial branch and
placed in the Department of Social Services (DSS) as the FCSMN The Uni on
sought inclusion on the ground that the FCSMNVis a position occupied by a DSS
prof essional arguing that the position and incunmbent neet all of the require-
ments of Sec. 111.70(1)(L), Stats.

The Union also contended that the FCSMN position should properly be
placed in its existing unit of professional enployes enployed by DSS since
Supervisor Ronk admtted that the bulk of the FCSMVN duties listed on the
position description were generic social worker functions while the statutorily
mandat ed mnedi ation services provided to Family Court litigants were simlar to
other statutorily mandated social worker services. The fact that the FCSMNis
housed outside the DSS Building is, in the Union's view, an epheneral objection
insufficient to require the FCSMNs exclusion from the Union's existing
professional wunit since a nmenber of the existing DSS para-professional
bargai ning unit works in the FCSMN's Courthouse office in support of the FCSMV
position and the County not claimed that inclusion of said position in the
para- professional unit is inappropriate.

The Union asserted, in sum that based upon the functions and duties of
the FCSMN the position enjoys a community of interest with its bargaining unit
menbers; that the position is supervised by a Social Wrk supervisor; that its
statutory functions and responsibilities to the Famly Court are simlar to
those of other bargaining unit menbers; that although the FCSMN is the only
position that nediates, the skills enployed therein are simlar to classic
social worker skills; and that sone social workers are currently State-
certified mediators. Thus, the Union contended that the position should be
included within the existing professional enploye bargaining unit.

The County asserted that because the FCSMN functions as an agent/offici al

of the judicial branch of government, it would violate the judiciary's
constitutional authority to include the FCSMWN position in a bargaining unit
conprised of professionals enployed by the County's executive branch. The

County argued that inclusion would unconstitutionally curtail the Court's right
under Article VI of the State's Constitution and Sec. 767.11, Stats. to
appoi nt and oversee the operation of its own Famly Court nediation service,
citing, Professional Police Association v. Dane County, 106 Ws.2d 363 (1984);
In the Matter of E B., 111 Ws.2d 175 (1983), and cases cited therein.

The County contended that the FCSMWN position lacks a community of
interest with professional Social Wrkers. The County pointed out that the
purpose of the Social Wrkers' jobs (to advocate for clients) differed fromthe
purpose of the FCSMN (to nediate disputes); that DSS Director MIler is only
expected to provide general admnistrative support and control of the FCSMN
position while the Court is to provide all other oversight and direction; that
the FCSMN has a different work place fromthe Social Wrkers and the FCSMN has
different working hours, terns and conditions of enploynent (controlled by
County Code) than do the Social Wrkers whose ternms and conditions are
controlled by contract; and that, unlike Social Wrkers whose work product goes
through their line supervisors for review and approval, the FCSMNs work
product does not go to Social Wrk Supervisor Ronk.

The County urged that the FCSMN shoul d properly be placed under the derk
of Courts or Family Court Commi ssioner's office organizational (unrepresented)
schermes. The fact that DSS had provided clerical support and other adm ni-
strative assistance for the FCSMN position does not require a conclusion that
the FCSMV is a newy created social work position, the County urged. The
County asserts that should the position be placed in the Petitioner's unit,
Walters would have to be renoved fromthe position; that Walters has not sought
inclusion in the unit; and that his interests and duties as FCSMN are sub-
stantially different from those enjoyed by nenbers of the bargaining unit.
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Thus, the County sought a ruling that would |eave the FCSMN outside the
Petitioner's wunit, which the County asserted would not wunduly fragnent
bargai ning units.

Reply Briefs

Inits reply briefs, the Union took issue with both of the County's najor
argunents -- lack of community of interest and infringenent on separation of
powers. In regard to the fornmer argument, the Union asserted that the FCSMN
position clearly shares a comunity of interest with unit Social Wrkers when
the position is analyzed under Wsconsin Enploynment Relations Comm ssion case
| aw. Second, the Union noted that unit Intake Wrkers are also governed in
their work by witten policies formulated by the circuit judges pursuant to
Sec. 48.06(2)(a), Stats. The Union also disagreed with the County's argunent
that subjecting the FCSMN position to the collective bargaining process would

unduly interfere with judicial function. In this regard, the Union noted that
pursuant to the Wsconsin Juvenile Code, all other court workers (including
many unit menbers) operate under collective bargaining agreenents. Furt her,

the Union urged that the County's suggestion that to harnonize Sec. 767.11
Stats., with MERA would require that the FCSMW position be excluded from the
bargaining wunit, would actually disrupt existing simlar bargaining units
throughout the State. Thus, the Union argues the Comm ssion should avoid such
a result and place the FCSMN position in the Petitioner's existing unit.

In its reply brief, the County repeated its initial assertions that the
primary functions of the FCSMN and Social Wrker positions are fundanentally
different thus requiring that the Conmm ssion conclude that the FCSMW | acks a
community of interest with the Social Wrkers. The fact that DSS Director
MIler was selected by the Fam|ly Court judges to act as Director of Mediation
Services does not mean that the FCSMN is a Social Wrker position, in the
County's view. Al'so, the County pointed out that DSS Director MIller and
Soci al Worker Supervisor Ronk do not actually have the authority to review the
performance of the FCSMNWs work. As the FCSMW perforns a judicial function for
the benefit of the Famly Courts, the County asserted the position should
remai n outside the Union's existing bargaining unit.

DI SCUSSI ON

As to the County's separation of powers argunent, in Kewaunee County v.
VWERC, 141 Ws.2d 347 (CtApp 1987), the Court was confronted by the question of
whether inclusion of the register in probate, probate registrar and probate
court comm ssioner in a collective bargaining unit would violate the separation
of powers doctrine. The Court held:

. . . The separation of powers doctrine prohibits the
| egislature from acting in certain spheres that are
exclusively within the province of the courts. State
v. Holnes, 106 Ws.2d 31, 46, 315 N w2d 703, 710
(1982). The doctrine does not, however, prohibit the
| egislature from exercising its legislative powers in
areas that may in some way affect the judicial branch.

| d. The legislature's declarations rmnust be
i mpl erent ed i nsofar as they do not enbarrass the courts
or inmpair their constitutional function. 1d.

Here, MERA can be harnmonized with the separation
of powers doctrine and a court's statutory authority to
appoi nt persons to and discharge them fromthe offices
of register in probate, probate registrar, and probate
court conmi ssi oner. Provisions in a |abor contract
that are contrary to |law are unenforceable. VERC v.
Teansters Local No. 563, 75 Ws.2d 602, 612, 250 N.W2d
696, 701 (1977). Thus, any provision in a collective
bar gai ni ng agreenent between the union and the county
that hanpers a court in its operation or interfers
(sic) with its constitutional functions would be void.

Furthernore, any contractual provision that conflicts

with the authority vested in a judge to appoint or
remove soneone from such a position would al so be void.
Rei mer may invoke her rights under MERA and negotiate
with the county on those | abor matters not entrusted to
the courts.

Here, the position in question is not a judicial appointee and thus any
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intrusion into the province of the Family Court would seem |ess substanti al
then the intrusion argued to and rejected by the Court in Kewaunee. NMor e
inportantly, as the Court noted in Kewaunee, it is not Tinclusion in a
bargaining unit but rather the provisions of the agreement subsequently
bar gai ned which have the potential to raise separation of powers concerns. 2/
Thus, consistent with Kewaunee, we reject the County's separation of powers
argunent .

Turning to the unit inclusion issue, in WAlworth County, Dec. Nos. 9394-B
and 182771-A (WERC, 12/90), the Conmission held that five enployes who had
previously been enployed in the County's Public Health Departnment should be
included in a bargaining unit covering certain enployes of the County Hospital,
following the County's decision to reorganize the Public Health Departnent and
pl ace the five disputed positions into the Hospital structure. The Hospit al
bargai ning unit was a broad one, consisting of "all regular full-tinm and part-
time enployes enployed by the Hospital. " The Commi ssion found that the
County's reorganization resulted in the five disputed positions/incunbents
becom ng "enpl oyed" by the Hospital and placed the five disputed positions/
i ncunbents into the existing unit of Hospital enployes.

In the instant case, as in Walworth County, supra, the existing certified
unit description is very broad, enconpassing

.. . all professional enployees enployed by Brown
County (Departnent of Social Services)

Al though we are satisfied that there is a sinmlarity between the duties of the
FCSMW and the broad scope of a Social Wrker's function, the scope of the unit
is defined not by function but by whether the professional enploye is enployed
by DSS. There is no question that the FCSMVN is a professional enploye.
Further, it is undisputed that follow ng the FCSMN position's placenent in the
DSS, the incunbent of the FCSMWN position was then "enployed" by Brown County
DSS. As in the Walworth County case, the reorganization of the famly court
nmediation service involved a change in the identity of the FCOFCSMNs
enmpl oynent unit from being enployed by and through the Family Court to being
enpl oyed by the County DSS. Thus, although as in Walworth County the duties of
the FCSMNV were "substantially unaffected" by inclusion in DSS, we find that the
FCSMW position now falls squarely within the scope of the professional DSS
unit, and shoul d be included therein.

Dated at Madi son, Wsconsin this 30th day of January, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By
A. Henry Henpe, Chalrnman
Her man Tor osi an, Comm ssi oner
WITiam K. Strycker, Commi ssioner
2/ W& have consistently held that when a position is added to a unit, the

parties' have an obligation to bargain over the position' s wages, hours
and conditions of enploynent and thus that the provisions of an existing
bargai ning agreement do not apply unless the parties' bargain produces
such a result.
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